
















































































































































































































































































Souderton Area Edacational Support
Personnel Association, PSEA/NEA and
Souderton Area School District
CASENO. ACT 88-09-04-E

Fact Finding Report

Health Care

The Association proposes that the bargaining unit shall be offered the
same Medical Plans as are offered to the Souderton Area Education
Association. Members of the Souderton Area ESP bargaining unit shall
contribute 10% of the respective premium or half of the premium amount as
contributed by the members of the Education Association, whichever is less.
The Association has also proposed a scale of minimum hours worked for
employee health care eligibility.

Recommendation:

Those bargaining unit employees who work more than seven (7)
hours per day and at least 170 days per school year shall be entitled to
participate in the lowest cost teachers health care plan for single employee
benefits provided that the employees contribute 10% of the health care
premium effective July 1, 2009.

Dental

Recommendation:

No change.
Vision
The Association seeks to have the District contribute
90% of the single employee and dependent rate for all regular
full-time eligible employees who desire to participate in the

Employer vision plan.

Recommendation:

No change.
Life Insurance

The Association seeks to have the District contribute for all bargaining
unit employees 100% of the employee’s rate for $50,000 Group term life
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Souderton Area Educational Support
Personnel Association, PSEA/NNEA and
Souderton Area School District
CASE NO. ACT 88-09-04-E
Fact Finding Report

insurance coverage. -
Recommendation:
No change.

Medical Waiver

The Association proposes that any bargaining unit member who is
eligible for medical benefits may receive a lump sum payment of $1000 if the
employee waives the medical plan. The lump sum payment will be on or
before December 1. Any employee who leaves the employ of the District
before the end of the year will have his/her final paycheck adjusted to pay
back a prorated portion of the lump-sum paid. If an employee, who has
waived the coverage, wishes to re-enroll in the medical plan, he/she must
submit a written request, along with the reason, to the Director of Human
Resources. The decision to allow reinstatement will be made based on the
special circumstances involved and based upon the rules and regulations of
the insurance carrier or insurance provider for reinstatement.

Recommendation:

No change.
Reimbursement of Unused Sick Days Upon Retirement

Recommendation:

Bargaining unit employee must have completed 2 years with the District.

Reimbursement of unused sick days upon retirement shall be at $27 per day.

Retirement must be as per PESERS and by superannuation or disability.
Bereavement
The Association proposed 5 days of bereavement.

Recommendation:
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Souderton Area Educational Support
Personnel Association, PSEA/NEA and
Souderton Area School District

CASE NO. ACT 88-09-04-E

Fact Finding Report

No change.

Personal Days

Recommendation:

No change.
Continuing Education

The District offered to reimburse each bargaining unit employee 50%
of the tuition cost for courses taken with the pre-approval of the
Superintendent up to anannual maximum of $600 during contract year 2008-
2009 and up to $700 during contract year 2009-2010.

The Association sought to raise the amount paid to employees for
continuing education up to $1000 per each year of the collective bargaining
agreement.

Recommendation:

The District shall increase the reimburse rate for each bargaining unit
employee by 50% of the tuition cost for courses taken with the pre-approval
of the Superintendent up to an annual maximum of $800 effective the
contract year 2009-2010.

Good Cause
Recommendation:

Amend the first paragraph of Article 14.1, Good Cause, of the parties’
collective bargaining agreement to read as follows:

Effective as of the date of entry into this Collective Bargaining
Agreement, no employees in the Bargaining Unit shall be
discharged or suspended without pay for disciplinary reasons
without good cause.

SoudertonFFAides.wpd . . . 6




Promotion/Vacancy

Recommendation:
\
No change.

Early Dismissal

Recommendation:
No change.

Act 80 Days

Souderton Area Educational Support
Personnel Association, PSEA/NEA and
Souderton Area School District

CASE NO. ACT 88-09-04-E

Fact Finding Report

The Association proposed that during Act 80 days, bargaining unit
employees will be offered in-service courses that will make up their regular

hours.

Recommendation:

During Act 80 days, bargaining unit employees who are in job
classifications “B”, “C”, “E” and “F” will be offered in-service courses that
shall take place during their regular working hours.

Paid Holidays
Recommendation:
No change.

Educa.tional Supplement

Recommendation:

No change.
Fair Share

Recommendation:
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Souderton Area Educational Support
Personnel Association, PSEA/NEA and
Souderton Area School District

CASE NO. ACT 88-09-04-E

Fact Finding Report

No change.
Tentative Agreements

All tentative agreements which the parties have reached during this round
of bargaining, prior to this fact finding, shall become part of the parties’
collective bargaining agreement.

Transitional Language

All editorial changes agreed to by the parties shall be incorporated into the '
parties’ collective bargaining agreement.

Aside from editorial changes regarding the updating of relevant dates and
corrésponding contractual language by mutual agreement of the parties, all provisions of
the contract for which no recommendation for change has been made in the subject Report
should remain as is.

Having conducted a Fact Finding hearing pursuant to Act 88 and Act 195,
having taken testimony and having considered the evidence to better understand the
respective positions of the parties, I respectfully submit this Report.

SN -

John M. Skom
Fact Finder

March 30, 2009

Soudenm\FFAk_{e's.wpd 8




o

Souderton. Area Educational Support
Personnel Association, PSEA/NEA and
Souderton Area School District
CASENO, ACT 88-09-04-E

Fact Finding Report

 APPENDIX B

WAGES AND SALARY PROVISIONS

A. Playground/Café Aides**

Step  2008-09 2009-10

1 938 940
2 963 965
2+ 988  9.90

B. Title & ESL Assistants**

Step 2008-09  2009-10

1 12.79 12.81
2 13.29 13.31
3 13.79 13.81
3+ 14.29 14.31

C. Special Services Nuxses**®

Step 2008-09 2009-10

1 18.25 18.27
2 18.75 18.78
3 19.25 19.28
3+ 19.75 19.78

D. Nurse Assistant/Clerical**

Step 2008-09  2009-10

1 13.44 13.46
2 13.89 13.91
3 14.34 14.36
3+ 14.79 14.81

Those employees at the maximum step for their class will get an increase of
3.97% for 2008-09 and 2009-10. 9




Souderton Area Educational Support
Personnel Association, PSEA/NEA and
Souderton Area School District
CASENO, ACT 88-09-04-F

Fact Finding Repoxt

E. Special Education'/Classroom Instructional Aides/Study Hall & Nurse Clerical**

Step 2008-09 2009-10

1 9.58 9.60
2 10.02 10.03
3 10.45 10.46
4 10.90 10.91
5 11.45 11.46
6 11.78 11.88
6+ 12.03 12.14

E. Special Education® (LSS/Multi/Special One on One/Aus) & In-School Susp. Aides**

Step 2008-09  2009-10

1 10.42 10.43
2 10.85 10.86
3 11.30 11.31
4 11.75 11.77
5 12.08 12.18
6 12.34 12.45
6+ 12.59 12.71

 Eligible special education aides with an earned degree and/or certificate (as outlined in Appendix D) shall be entitled to an annual
educational supplement to the applicable hourly rates set forth in the salary schedules. The educational supplement amount shall not
become part of the base hourly rate of the eligible special education aides and is not cumulative from year to year. An official transcript
must be provided by an eligible special education aide in order to qualify for the associate or bachelor educational supplement amount.
A copy of an eligible special education aide's Commonwealth of Pennsylvania professional certificate must also be provided in arder
to qualify for the educational supplement amount. Those amounts are set forth in Appendix D,

%

Those employees at the maximum step for their class will get an increase of
3.97% for 2008-09 and 2009-10. . 10
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APPENDIX DAPPENDIX D
EDUCATIONAL SUPPLEMENTAL RATE

Educational Supplemental Rate for Special Education Aides?

The educational supplemental rates for the years 2008-2010 shall be as follows:

Associate Degree $0.25
Bachelor Degree $0.45
PDE Certificate $0.65

2 Eligible special education aides with an earned degree and / or certificate (as outlined above) shall be entitled to an

annual educational supplement to the applicable hourly rates set forth in the salary schedules. The educational supplementamountshall
not became part of the base hourly rate of the eligible special-education aides and is not cumulative from year to year . An official
transcript must be provided by an eligible special education aide in order to qualify for the associate or bachelor educational supplement
amount. A copy of an eligible special education aide's Commonwealth of Pennsylvania professional certificate must also be provided
in order to qualify for the educational supplement amount. Those amounts are set forth in Appendix D.
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Whitehall Coplay Education Association, PSEA/NEA
and Whitehall Coplay School District

Case No. Act 88-09-36-E

Fact Finding Report

Procedural History

Pursuant to Act88 of 1992 (Act 88) and the Public Employe Relations Act, Act
195 0f 1970 (PERA), notice was received by the Pennsylvania Labor Relations Board (PLRB)
from the Bureau of Mediation that no agreement had been reached between the Whitehall
Coplay Education Association, PSEA-NEA (hereinafter Association) and the Whitehall
Coplay School District (hereinafter District). By letter dated October 9, 2009, the PLRB
appointed the undersigned to act as a fact finder, vested with the authority set forth above.
Subsequent to such notice, the parties were duly notified and a hearing was held on
November 9, 2009, in Whitehall, Pennsylvania; at which time both parties were afforded
a full opportunity to present testimony, examine and cross-examine witnesses, and
introduce documentary evidence in support of their respective positions. The matter is

now ready for issuance of the subject Report.

The Fact Finder would like to thank the parties for the professionalism they
exhibited during this proceeding and on the clarity and intelligence with which they
presented their positions. The documentation provided was both comprehensive and

informative.

The instantimpasse involves unresolved issues with various sub-issues. This
Report contains "recommendations" for these issues which constitute the settlement
proposal upon which the parties are now required to act, as directed by statute and PLRB
regulations. Pursuant to statutory authority, this Report will be released to the publicif not
accepted. A vote to accept the Report does not constitute agreement with or endorsement
of the ratfonales, but rather represents only an agreement to resolve the issues by adopting

the recommendations. The parties are directed to review the Report and, within ten days

of its issuance, notify the PLRB of their decision to accept or reject the recommendations.

Whitehall CoplaySD.wpd 2




Whitehall Coplay Education Association, PSEA/NEA
and Whitehall Coplay School District ;
Case No. Act 88-09-36-E |

Fact Finding Report

RECOMMENDATIONS

Term

The Association proposed a three-year collective bargaining
agreement term and the District sought a five-year collective bargaining
agreement term.

The general consensus by economists is that the country is in an
economic recession the magnitude of which has not been seen for decades.
As recently as this Monday, Chairman of the U.S. Federal Reserve Ben
Bernanke stated, “The flow of credit remains constrained, economic activity
weak, and unemployment much too high. Future setbacks are possible.”
(The Wall Street Journal, Market Watch, November 17, 2009)

Because of the substantial economic downturn which has impacted on
all aspects of the nation, a short term for the parties’ collective bargaining
agreement is recommended. This allows for renegotiation of a successor
collective bargaining agreement during potentially better economic
conditions.

Recommendation:

The term of the Agreement shall begin on September 2, 2009and shall
continue in full force and effect until September 1, 2011

Salary Increases and Salary Schedule
The Association has proposed the following:

The salaries of Bargaining Unit Members during the term of this
Agreement shall be determined so that the actual percentage increase and the
cost of those salaries to the District per contract year shall be equal to the
average percentage increase in salaries of Lehigh County districts. For
purposes of determining the percentage increase in salary for a given
District, the average salary increase for the District's professional,
non-administrative staff reported in its Collective Bargaining Agreement

Whitehall CoplaySD.wpd 3




Whitehall Coplay Education Association, PSEA/NEA
and Whitehall Coplay School District

Case No. Act 88-09-36-E

Fact Finding Report

shall be used.

a. For purposes of calculating the actual cost of a salary schedule for
a given contract year, the District shall provide a matrix to the
Association showing the location of all Bargaining Unit Members then
hired or employed to work for that contract year as of August 15 of
the same calendar year as the start of that contract year.

b. If the District adds to the total number of positions, the District
shall identify those positions and the total payroll shall be increased
by the total payroll attributable to those added positions.

c. If the District reduces the total number of positions, the District
shall identify those positions and the total payroll shall be decreased
by the total payroll attributable to these positions.

The District has proposed the following;:
The regular pay or salary paid to full-time appointed professional

employees of the Whitehall-Coplay School District who are members of the
bargaining unit shall be as provided in Appendix A-1 schedules (1), (2) and

3)-

2009-2010 - $15,646,800 agreed upon payroll number to increase by a total of
2.0% (282 Full Time Equivalents agreed upon number).

2010-2011 - payroll number to increase by 2.0%.
2011-2012 - payroll number to increase by 2.5%

The District notes that all of the above numbers include salary step
movement and the total payroll increase.

Recommendation:

The parties’ salary schedule contains an incremental step increment that
ranges between 1.9% and 2.1%. Under the current economic climate, with
step increments this high, a 1% increase added to the salary schedule is

Whitehall CoplaySD.wpd 4




Whitehall Coplay Education Association, PSEA/NEA
and Whitehall Coplay School District

Case No. Act 88-09-36-E

Fact Finding Report

recommended.

The following salary schedules are recommended for each year of the parties’
collective bargaining agreement:

2009-10

To Max Step Bachelor B+15 Masters M+15 M+30
17 1 40,675 41,112 43,739 44,943 46,147

16 2 41,591 42,028 44,655 45,859 47,063
15 3 42,507 42,944 45,571 46,775 47,979
14 4 43,423 43,860 46,487 47,691 48,895
13 5 44,339 44,776 47,403 48,607 49,811
12 6 45,378 45,817 48,444 49,648 50,851
11 7 46,473 46,910 49,537 50,741 51,945
10 8 47,568 48,005 50,632 51,836 53,040
9 9 48,662 49,100 51,727 52,931 54,135
8 10 49,757 50,194 52,821 54,025 55,229
7 11 50,851 51,289 53,916 55,120 56,324
6 12 52,055 52,493 55,120 56,324 57,528
5 13 53,368 53,807 56,433 57,637 58,841
4 14 54,901 55,339 57,965 59,170 60,374
3 15 56,498 56,937 59,564 60,768 61,972
2 16 60,100 60,537 63,164 64,368 65,572
1 17 65,900 66,339 68,965 70,169 71,374
Max 18 72,456 72,895 75,522 76,726 77,930
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Case No. Act 88-09-36-E
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2010-11

To Max Step Bachelor B+15 Masters M+15 M+30
17 1 41,081 41,523 44,176 45392 46,608

16 2 42,007 42,448 45,102 46,318 47,534
15 3 42,932 43,374 46,027 47,243 48,459
14 4 43,857 44,299 46,952 48,168 49,384
13 5 44,782 45,224 47,877 49,093 50,309
12 6 45,832 46,275 48,928 50,144 51,360
11 7 46,938 47,380 50,033 51,249 52,465
10 8 48,044 48,485 51,139 52,355 53,571
9 9 49,148 49,591 52,244 53,460 54,676
8’ 10 50,254 50,696 53,349 54,565 55,781
7 11 51,360 51,802 54,455 55,671 56,887
6 12 52,576 53,018 55,671 56,887 58,103
5 13 53,902 54,345 56,997 58,213 59,429
4 14 55,450 55,892 58,545 59,762 60,977
3 15 57,063 57,506 60,159 61,375 62,591
2 16 60,701 61,143 63,796 65,012 66,228
1 17 66,559 67,002 69,654 70,870 72,087
Max 18 73,181 73,624 76,277 77 493 78,709
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Whitehall Coplay Education Association, PSEA/NEA
and Whitehall Coplay School District

Case No. Act 88-09-36-E
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Salary and Wages, Salary Schedules, 3rd paragraph (Appendix A-1):
The District proposes the following:

If the employee is granted an unpaid leave of absence, the employee must
work at least ninety-five (95) consecutive days in that year to move to the
next step on the Salary Schedule for the year in which the employee returns
to regular full-time employment.

The Association proposes that the existing language remain unchanged.

Recommendation:

No change is recommended.
Salary and Wages, Salary Schedules, 4th Paragraph (Appendix A-1) :
The District seeks to add the following language:

In addition, effective September 1, 2009, in order for an employee to
progress to either the MA+15 or MA+30 columns, recognized credits must
be preapproved graduate level courses/ credits, unless otherwise approved
by the Superintendent. [Intermediate Unit credits will no longer be

permitted as a general rule.]

The Association seeks to keep the current language of the collective bargaining
agreement.

Recommendation:

No change is recommended.
Salary Adjustments Paragraph 1 (Appendix A-2):

The District seeks to strike the following language:

Whitehall CoplaySD.wpd 7
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Case No. Act 88-09-36-E
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a—5School-year1-0

Recommendation:

As the above language is an outdated provision, the District seeks to
cease the current per diem payment method and to go to an hourly rate
structure. The revised contractual language shall read as follows:

1. Effective September 1, 2006, the School District may designate certain
positions which exceed the length of the school year. Said positions shall be
compensated at the per diem rate for each day worked. The per diem rate
will be established by dividing the employee's yearly salary by the number
of contractual days in the school year

Salary Adjustments Paragraph 7 - Teacher Induction Program (Appendix A-2):
The District seeks to eliminate the salary adjustments for new teachers
participating in the District’s induction program, but to increase the payment given

to the support teachers as follows:

2009-2010 Support Teacher $1,200
New Teacher [Salary Adjustment Eliminated]

2010-2011 Support Teacher $1,200
New Teacher [Salary Adjustment Eliminated]

The Association seeks to increase the salary adjustment for both the Support
Teachers and the new teachers.

Recommendation:

The Support Teachers shall have a salary adjustment to $1,250 and the salary
adjustment for the new teachers shall be eliminated.

Whitehall CoplaySD.wpd 8
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Case No. Act 88-09-36-E
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Salary Adjustments - Paragraph 7, Teacher Induction Program NEW PARAGRAPH
PROPOSED BY BOARD (Appendix A-2):

The District proposes new language as follows:

Newly Hired Teachers - During the first year of employment of all newly
hired teachers, newly hired teachers will work three (3) additional work days
for the purposes of receiving induction from the School District.

Support Teachers - For the purposes of this provision in the Collective
Bargaining Agreement, the support teachers' stipend shall cover support
teachers working an additional three (3) work days during the contract work
year along with a minimum of ten (10) hours of working with the newly
hired Bargaining Unit Members. The ten (10) hours of time must be in
addition to the support teacher and the newly hired teacher's regular hours
of employment. A support teacher's stipend will be prorated for partial
service.

The Association proposes no additional language in this area.

Recommendation:

A committee shall be formed comprised of three Administration
representatives and three Bargaining Unit representatives to develop
uniform expectations which shall be effective for the 2010-2011 school year.
If the parties are unable to reach agreement on the guidelines for Support
Teachers, the undersigned has jurisdiction to hear rationales and choose one
of two proposed sets of Support Teacher guidelines submitted by the
committee.

Salary Adjustments - Paragraph 7 - School Psychologist (Appendix A-2):

Recommendation:

Change the years specified in this provision to the relevant years for this
collective bargaining agreement. i.e., change 2005 to 2009 and change 2009
to 2011.

Whitehall CoplaySD.wpd 9
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Salary Adjustments - Compensation for Individual Educational Programs

(IEPS)(Appendix A-2):

Recommendation: No change is recommended.

Extracurricular Activity Salary Schedule (Appendix A-3):

Recommendation:

Because of the general recession of the economy, increases in this area are not
appropriate at this time, therefore, no change is recommended.

Posting of Vacancies and Transfers, Paragraph A (Appendix B-1):

The District proposes to modify the language in this provision to allow for the

electronic posting of notices of vacancies.
The Association proposes the existing language.

Recommendation:

The relevant language shall be modified as follows:

A. The School District will post notice of vacancies electronically to all staff
members via their District email addresses and on the District’s intranet.
This shall not prevent the School District from hiring outside personnel if the
Administration feels it is in the best interest of the District. The
Administration shall have the sole and absolute judgment as to what is in the
best interest of the School District.

Personal Days, Paragraph 2 and Paragraph 6 (Appendix B-2):

Recommendation:

Paragraph 2:

2. Personal days will only be authorized on an in-service day, on the first day
of the school calendar, and the last five (5) days of the school calendar with
the expressed permission of the Superintendent. The Superintendent shall

Whitehall CoplaySD.wpd
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have absolute discretion to deny permission to use personal days under this
subsection and said denial cannot be challenged through any process.

Paragraph 6:

6. Effective for all personal days that are taken on or after September 2, 2009,
any unused personal days will be rolled over, not to exceed four (4) days.
Any personal days in excess of four (4) days will then be credited to the
Bargaining Unit Employee's accrued sick leave.

Personal Days Paragraph 6 (Appendix B-2):
The District seeks to strike the following language from this provision:

In a school year where there are 190 working days:
Example:

School Year 1/190 :

School year plus four (4) weeks 1/210

School year plus eight (8) weeks 1/230

*

The Association seeks to maintain the existing language.

Recommendation:

Because of the previous language change which allows for unused personal
days to be rolled over as set forth above, the language as follows shall be
struck:

In a school year where there are 190 working days:
Example:

School Year 1/190

School year plus four (4) weeks 1/210

School year plus eight (8) weeks 1/230

Medical Program

Recommendation:

Because of the relatively low general salary increase recommended in this Fact

Whitehall CoplaySD.wpd 1 1
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Finding Report, the undersigned does not feel that the Bargaining Unit should be
subjected to increased health care costs during the short term of this collective
bargaining agreement.

Aside from editorial changes regarding the updating of relevant dates and
corresponding contractual language agreed to by mutual agreement of the parties, all
provisions of the contract and all issues in dispute for which no recommendation for
change has been made in the subject Report should remain as is.

Having conducted a Fact Finding hearing pursuant to Act 88 and Act
195, having taken testimony under oath, and having considered the
evidence to better understand the respective positions of the parties,
I respectfully submit this Report.

| Dﬁ@w
@)

]ohn-l\'/l. Skonier
Fact Finder

November 18, 2009
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Introduction

On May 19, 2009, the Pennsylvania Labor Relations Board (PLRB), pursuant to
Act 88 of 1992 (Act 88) and the Public Employer Relations Act (PERA), appointed the
undersigned as Fact Finder in the impasse between the Interboro School District (the
District) and Interboro Education Association, PSEA/NEA (the Association) The
Association represents a unit of approximately 220 teachers employed by the District.
The District and Association are party to a Collective Bargaining Agreement effective by
its terms from July 1, 2005 until June 30, 2009. (Referred to herein as the Agreement)
The parties met for purposes of negotiating a successor agreement on approximately ei ght
occasions, some of which were attended by a mediator. Although the parties reached
tentative agreements on several issues, they were unable to reach agreement on all issues
raised during the course of bargaining. As a consequence, and according to the District
because of an impending July I, 2009 25.63% increase in premium costs to the District
under the current health care plan, the District initiated the Request for Fact Finding
herein. On June 9, 2009 representatives of the parties meet with the Fact Finder for a pre-
hearing session to discuss narrowing of the issues and other hearing-related matters. On
June 17, 2009 a formal fact finding hearing was held before the undersigned in Prospect
Park, Pennsylvania, at which time the parties were given the opportunity to: (1) present
the Fact Finder written positions on each unresolved issue and (2) based upon a pre-
hearing agreement of the. parties; testimony, documentary evidence and oral argument
relating to nine mutually identified issues.

The instant impasse involves unresolved issues with various sub~issues. The
Report contains “recommendations” for these issues which constitutes the settlement
proposal upon which the parties are now required to act, as directed by statue and PLRB
regulations. Pursuant to statutory authority, this Report will be released to the public if
not accepted. A vote to accept the Report does not constitute agreement with, or
endorsement of, the rationales contained herein, but rather, represent only an agreement
to resolve the issues by adopting the recommendations, The parties are direcited to

review the Report and within ten days of its issuance, notify the PLRB of their decision

Lo gccept or reject the recommendations.

Issues

Based upon representations made by the parties to the Fact Finder, the following
issues are unresolved between the parties:

Length of Proposal
Domestic Partaership
Job Security

Seniority
Supplementals
Signature Page (Dates)

Al S




7.
8.
9.
10.
11.
12.
13.
14,
15.
16.
17.
18.
19.

“20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34,
35.
36.
37.
38.
39.
40.
41.
42.

.43,

44.

45,

46.

47.

48.

49,

50.

Salary Classification (Masters +60)

Salary Reclassification

Salary Schedules

Travel credits

LTS

Tuition reimbursement

Video Courses

Course Reimbursement (Separation from service)
Subject Area Coordinators

Supplemental Pay

Extra Pay

All Insurance Coverage (Medical/Prescription)
Income Protection

Flexible Spending Account

Grievance

Personal Days

Return Early from Child Rearing

Family Sick Leave

Personal Emergency and Lateness

Length of School Year

Calendar

Class Size

Teaching Positions

Instructional Assistants

Evaluation and Observation

Secret File

Teaching Schedule

Length of Day (Required Extracurricular Time)
Prep Time

Specialist Transition Time

Psychology Assignments

Photocopying

SPED (Release Time, Testing and Inclusion)
Instructional Assignments

Distance Learning

Dual Enrollment

Use of District Facilities

Request For Information

Conferences

Copies of Agreement (Electronic vs. Hardcopies)
Payment For Unused Sick Days

Retirement Plan

Auto Damage

Supplemental Point Values




Based upon pre-hearing agreement, in addition to their written positions on each
open issue the parties were provided the opportunity to present testimony, documentary
evidence and oral argument relating the following nine matters, some of which may
incorporate more than one of the 50 issues enumerated above:

1) Wages
2) Benefits
3 Retirement
- 4) Special education, release time, class support, testing

5) Length of School Year

6) Supplemental contracts and extra pay

7 Class Size

8) Tuition reimbursement

9 Personal days/Sick leave/ Workers comp

Although the parties did not mutually identify length-of-agreement as an issue to be
addressed in detail at the hearing, because agreement term was necessarily incorporated
into the presentations by the parties on numerous issues, it will herein be considered as
the first of ten issues addressed in detail in this report.

After careful consideration of the arguments and careful study of the exhaustive
submissions on the issues by the parties, the follow recommendations are offered:

1) Term of Agreement

The District takes the position that in view of the present economic climate, a two
year contract term is warranted. Based upon considerations of stability the Association
seeks a four year term.

Weighing the many considerations expressed by the parties relevant to the various
monetary related issues presented in this matter, including the concern for overall
economic conditions; anticipated 2011 increase in the retirement (PSERS) contribution

‘requirement for the District; and uncertainty relating to the impact of health care reform
on health care insurance, I am persuaded that a short contract term will provide the
parties better opportunity to adjust their contractual relationship to meet unpredictable
and changing future circurnstances that could render pre established contractual terms
unreasonably burdensome to either or both parties. As a result, and considering that the
acceptance by the parties of my recommendations made below would result in arguably
significant changes to the parties’ present economic relationship, I recommend a two year
contract term of July 1, 2009 through June 30, 2011.




2) Wages

The District proposed fixing the salary schedule at the 2008-2009 levels and
granting only step movement for teachers during the 2009-2010 and 2010-2011 school
years resulting in overall increases of 2.53% and 2.66% for the respective two years of
the Agreement. The Association proposes a four year agreement with yearly increases of
5.13%, 5.02%, 4.96% and 4.55%. The Association also proposes a new salary category of
Master’s Degree or Master’s Equivalent + 60.

To support its position the District sites costs and asserts that its proposal is in line

with the consumer price index and other local area school district salary scales. The

Association maintains that notwithstanding the economic climate, the District is in good
" financial condition and can afford to grant wage increases comparable to other similarly
situated school districts, and that the increases sought by the Association represent only a
portion of the average yearly increase in the District’s reserves. Thus, the Association
asserted, should it grant the reasonable request of the Association, the District’s reserves
would nevertheless continue to grow annually. As for the proposed new Masters plus 60
salary category, the Association notes that it is in everyone’s interests that teachers
continue their education and that such a new category would encourage teachers to do so
and additionally bring the District into line with other area school districts.

I am convinced by the record that the District has been a prudent guardian of the
publics® funds and that, as a result, the District is not facing imminent financial crisis. Be
that as it may, the District is limited in its tax base and is justifiably concerned about
approaching increased obligations in health care and pension costs; costs over which it
has little effective control. However, considering the concessions given by the
Association in the negotiations over the present Agreement and the further concessions in
health care and other costs I am recommending, I believe it is a prudent and good
investment for the District to recognize the valuable contribution of teachers to the
mission of the District by granting wage increases. The attached recommended wage
scales provide for continued step movement for individual teachers and salary cel!
increases of 1.5% per year. However, [ am not convinced that the time is appropriate to
add a Masters +60 category to the wage scales.

3) Benefits )

Health Insurance

All parties find themselves faced with the untenable circumstance of attempting to
balance value and cost for services within the context of the monetary demands of a
single, dominant health care insurance provider. The District is facing a 26+ % increase
in its health insurance premium if it stays with its current Personal Choice core plan. It is
told by its insurance broker and the insurance company that it should consider itself
fortunate because but for its inclusion in a consortium of other area school districts, based




upon its experience rate its increase would have been over 40%. In effect, the insurance
company is communicating that it may have fost its bet last year but it will get its profit
this year. Such is the reality the parties are facing because there are no real alternative
insurance providers for the District or Association to consider.

The District is attempting to find an alternative to the insurance cost increases it is
presently facing and proposes a change in the Agreement’s core plan from Personal
Choice C2 F1 02 to Keystone Standard Direct C1 F1 01. The District also seeks to have
the Association’s members share some of the cost of insurance increases by requiring
employees to pay 13% of the premium cost for core plan insurance and all costs over that
of the core plan for an alternate Personal Choice plan. In the last negotiations when the
District and Association agreed upon changes in their core plan, the District experienced
a temporary reduction in costs and now hopes to realize such again with its proposed
change to the Keystone plan and employee contribution.

The Association understandably desires the medical care continuity that would
result from a continuation of its current Personal Choice coverage, and emphasized that it
gave significant concessions on healthcare issues during the last negotiations. Although it
has acknowledged that the time may be right for its members to contribute a portion of
the cost of insurance directly, it does not believe the large introductory levels of premium
contributions sought by the District are fair. Moreover, the Association, again
understandably, desires to have a set dollar amount of contribution rather than exposing
its members to the open-ended risk of a percentage of premium cost contribution.

It is not unreasonable to suspect that should the District change its core plan it
may very well experience savings in the first year but will thereafler be called upon by
the carrier to increase its premium in the future; so the provider may again attempt to
recapture profit. In the view of the undersigned, such is another legitimate reason for
limiting the agreement to a two year term; thereby allowing the parties to avoid being
effectively a captive or stationary target for the insurance company, and providing the
parties the opportunity to stay ahead of the insurance company in the cat and mouse game
of attempting to control costs.

I acknowledge that the suggestion that Association members must begin to “share
in the costs” of health insurance is a misnomer. Members have always shared such costs
in that insurance has always been a portion of compensation for their labor. Rather than
receiving dollars they have in the past received benefits. What is really present here is the
District’s desire to spread the financial risks involved in providing health insurance
directly to the Association’s members. I believe the time is right to do so and cannot
ignore the exorbitant increases in cost faced by the District. Additionally I acknowiedge
that tequiring Association members to pay percentages of premiums spreads the risk and
places all of the parties in the position to better acknowledge that they are in the same
boat and should work together on the issue of providing heailth care to District employee
and their families. However, 1 also believe there is value in “easing” into premium
sharing both on morale based and practical grounds. The obvious impact on morale need
not be explained. As for practicalities, it would not be unreasonable to predict that the




more employees are suddenly required to pay for premiums, the more likely they are to
use the benefit and, in turn, based upon the realities of the insurance marketplace, the
more the cost will likely increase in the future. Taking the long view, it is better for both
parties to gradually introduce premium share to employees.

As a result of the above considerations, I recommend that the core insurance plan
in the Agreement be changed to the Keystone Standard Direct C1 F1 01 Plan or its
substantial equivalent, and that the Agreement require a 4% employee premium
contribution for that plan in year 2009-2010 and an 8% contribution in school year 2010-
2011. I also recommend that the District continue to provide the PC C2 F1 02 Plan or its
substantial equivalent to those eligible for benefits under the Agreement with the cost of
the premiums for such over and above the amount paid by the District for the core plan to
be paid by the employee. Additionally, the Agreement should provide for a 125 plan
- sufficient to allow all premiums and co-pays to be subject to the tax free benefits of such
plan, up to any applicable limits provided by law.

Domestic Partners

The Association proposes to inciude language in the agreement providing for
benefit coverage of same sex domestic partners. In its view the Association believes it is
simply a matter of fairness that all employees covered by the Agreement receive the same
benefits and cites a number of large area employers as well as other school districts that
provide such. The District cites cost as the reason for it not to cover domestic partners.
Additionally, I am also aware that such coverage presents moral issues for some.

Collective Bargaining Agreements are havens for justice in our society, for
Jairness; they provide for quid pro quo - fair compensation for a fair day’s work - and
should not be considered as mere venues for the dispensing of gifts based upon the
whims of employers. Bargaining agreements attempt to ensure that individuals who are
similarly situated in terms of their work and circumstance receive the same
compensation. As a consequence, the exclusion of a category of employees covered by a
bargaining agreement from a benefit for any reason is anathema to the core justice-based
purposes and goals of collective bargaining. Consistent with such considerations, I
recommend that the parties included domestic partner coverage language in their
Agreement, but that the langnage be neutral as to same or opposite sex partners.

Waiver

The current Agreement provides that covered employees may waive health
insurance coverage and receive a cash bonus equal to 50% of the premium required for
the core health plan. The District proposes reducing the bonus to 30% to save the District
costs. The Association seeks to keep the bonus at 50% of the least expensive available
core plan, :




Considering the District will already realize saving by changing to a new core
Keystone plan, and that 50% of the premium for that plan is already significantly less
than 50% of the premium for the Personal Choice plan, I recommend that the language of
the Agreement remain as is.

Prescription Drugs and Vision Coverage

Prescription drug coverage is a significant cost of the medical-related benefits
under the Agreement. Again, to address the behemoth cost issue facing the District
relating to medical insurance the District proposes prescription coverage of $10 for
generic, $25 for preferred name brand and $75 for non preferred name brand prescription
drugs and $100 for Bio-tech injectable drugs Prescription Select Plan. (Increases from §5,
$10, $25 and $50 respectively) The Association proposes retaining the current 5, 10, 25
and 50 Agreement levels and adding coverage for routine birth control. The District is
against the coverage of such birth control related prescriptions.

The District’s position that it is seeking to decrease health care costs but denies
the Association’s request for birth control coverage is patently inconsistent. Moreover,
birth control is largely an issue of women’s health and this bargaining unit is
overwhelmingly female. Again, fundamental considerations of fairness require that such
prescriptions be covered.

Based upon the above considerations, [ recommend the changes in prescription
plan offered by the District but further recommend that the plan include coverage for
- routine birth control prescriptions. I recommend no change in the vision plan.

Income Protection

The District proposes increasing the elimination period of its income protection
plan from 30 to 90 days. The Association seeks to retain the benefit as is. Based upon the
" level of such benefit in other similar area school districts, I am not persuaded that the
increase sought by the District is warranted. I recommend that the Income Protection
language of the agreement remain as is.

4) Retirement Benefit Plan
Health Reimbursement Account

The current agreement provides for varying, years-of-service-based lump sum
contributions over a five year period by the District into a Health Reimbursement
Account or its equivalent for retiring employees who meet certain years of service
requirements as of July 1, 2006. The District proposes to eliminate the benefit and the
Association proposes an adjustment of the lump sum contribution amounts based upon a
per year of service formula, and seeks additional language providing that upon their
retirement the District will provide bargaining unit members seven years of single




coverage under the core health insurance plan as well as prescription, dental and vision.
The Association notes that it gave large concessions in retirement language during the
last negotiations and asserts that the retirement plan is a win-win for all involved in that it
provides an incentive for retirement and those who retire are replaced by fewer, less
expensive employees.

I recommend that the retirement benefit language be updated to reflect an
eligibility date of July 1, 2009 and that the remainder of Agreement language remain as
is.

5) Special Education
There is no related language in the current Agreement.

The Association proposes that language be added to the Agreement providing: (1)
that Special Education Teachers be granted three release days per year for preparation of
1EPs / Reevaluations, which may include one-on-one testing, score assessments
document research and writing; (2) that when regular education and special educations
teachers are assigned to co-teach that they be granted one forty-five minute common
preparation period per month; and (3) that for inclusion classes with “mixed categories of
students with disabilities” and where “the needs of disabled students require significant
modification of curriculum, more than one special education teacher be assigned to
provide co-teaching and modification.”

The Association maintains that special education teachers are now expected to
perform paperwork and testing at the same time as their other teaching responsibilities,
and asserts that providing just this small amount of time for special education teachers to
be away from their full classes and dedicated to the needs of special education students
could result in significant improvement in the education of those students. Similarly
providing additional classroom assistance and dedicated time for co-teacher common
preparation — meetings that are now difficult to arrange- will result in improved teaching
plans and education of students.

The District acknowledges the importance of special education and need for
coordination and communication among involved staff. However, the District opposes
the addition of such language to the Agreement for a number of reasons including cost
and the impact of absences of teachers upon other students in the classroom.

I do not recommend the addition of new language in the Agreement. However, it
was clear from testimony by the parties at the hearing that both share the same goal of
providing effective education to the involved students. As a consequence, I recommend
that the parties form a joint committee for exploration of ways to improve the special
education process, and better communication and co-ordinate between teachers and
teachers and teachers and school administrators related to special education.




6) Length of School Year

The current Agreement provides that the length of the schoo! year shall not
exceed 189 days, two days of which shall constitute contracted staff development days
(14 hours). The District proposes to increase from 189 to 193 the maximum length of
school year, six days of which will be in-service days (42 hours). Additionalty, two of the
six in-service days would be dedicated to a District initiative; for the 2009-2010 school
year Technology with future initiatives identified by the District by June 1 of the
following year. The Association seeks to have the length of the school year remain as is
and require the District to provide members the upcoming school calendar by March 31
of each year,

To support its position the District cites the increased need to keep current with
changing technologies and prepare teachers for new initiatives. The Association counters
that its members should not be required to increase its work year by over 2% without a
corresponding increase in salary.

The record reflects that the large majority of school districts in the area have
school years of between 190 and 193 days. In the ever changing world of technology and
educational initiative, I am sympathetic to the District’s desire to keep the skills of its
staff current. I also acknowledge that employees shouid be compensated for their work.
In an effort to balance the interests of the parties I recommend that the school year be
increase to 191 days with four days in-service, two of which may be designated by the
District to address “employer Initiatives.” As compensation for such, I will also be
recommending below an increase in personal days from 2 to 3.

7) Supplemental Contracts / Supplemental Pay .

The current Agreement provides for Supplemental Contracts for five categories of
athletic and non athletic activities with compensation based upon a points system. The
District proposes to eliminate the language of the agreement and allow the District the
discretion to determine the terms of supplemental contracts. The Association proposes to
retain the language of the agreement, update the effective date of the schedule to July 1,
2009 and update the points allotted amounts to reflect new positions approved by the
District Board. :

The Current Agreement also provides for Supplemental Pay, in the form of
modest lump-sum payments for teachers who act as club sponsors. The Employer, citing
cost, proposes the eliminations of such payment, the Association proposes increases in -
payments for such sponsors of $12 to $15. Again, the District cites the cost of such
programs overall as justification for the elimination of the contract language at issue.




I am not convinced that the bona fides of the District’s opposition to supplemental
contracts and pay and recommend adoption of the Union’s proposal relating thereto.

8) Class Size

The current Agreement provides for class sizes of 25 for K-2; 28 for grade 3; 30
for grade 4-5: 32 for grade 6-8 and 33 for grade 9-12. The District seeks to increase class
" size by two students per class and the Association seeks to decrease class size by 3
students per class, The District asserts that other area schoo! district agreements do not
mandate class size and that it seeks flexibility in determining the appropriate class size
based upon circumstances. The Association asserts that smaller class size resuits in better
education.

On this issue I must go with common sense; it may be cheaper to increase class
size and decrease the number of teachers the District must pay, but such simply cannot be
considered a positive when it comes to the education of children. The District’s proposal
places form over function. Students will not receive quality instruction from teachers
preoccupied with keeping order in the class room. Nor do | believe the District is
currently in a position to increase its costs by decreasing class room size. [ recommend
the language on class size remain as is.

9) Tuition Reimbursement

The current Agreement provides for 50% reimbursement by the District for
tuition taken beyond the Masters Degree level and 100% if the bargaining unit member
takes a specific course at the suggestion of the superintendent. The Agreement provides
an overall limit of 60 such credits and grants the superintendent sole discretion relative to
approval of on-line courses.

In a further effort to control costs, the District seeks to reduce the standard
reimbursement rate to 40%. The District also expresses concern that teachers are
benefiting from the tuition reimbursement and then leaving the District (with the benefit
paid for by the District) to teach in other locales without the District receiving value for
their investment. Accordingly, the District seeks to add language to provide that as of
June 30, 2009 should any unit employee separate from employment from the District the
employee must immediately reimburse all tuition benefit paid the employee by the
District during the preceding three year period.

Citing the benefit of continuing education to both parties the Association seeks
removal of the 60 credit limit and the addition of language providing that course work
suggested by the Superintendent not be counted toward any annual course limit for
reimbursement; language requiring the approval of up to six on-line graduate credits per




year and language requiring that any disapproval of any prior approval of courses by the
Superintendent be in writing. As for the District’s pay-back proposal, the Association
opposes it, noting that many teachers leave because of family or other, non-teaching,
reasons and that because when teachers move to other school districts it is not the
practice to hire them at their same year-of-service level.

Continuing education is beneficial to both parties and in many cases results in
immediate or soon-realized benefit to students and the District. I am not convinced that
the dollar savings to the District in reducing the percentage reimbursement offered
teachers is significant or, considering that the percentage has been reduced in recent
negotiations, warranted here. As for the sixty credit limit, I concur with the Association’s
position that teachers should be life long Jearners and that the District benefits fom
relevant education of its teachers at all levels. However, recognizing the rare economic
circumstances of the day, rather than give teachers carte blanc to take as many courses as

-they desire, I recommend language giving the Superintendent the discretion to approve or
disapprove requests for over-60 courses based upon the relevance of the courses to the
District’s mission.

As for the pay-back sought by the District, I can understand that the District does
not want to train teachers for the benefit of other school districts. However, tuition
- reimbursement is a commonly provided benefit in other school districts and is likely to
benefit the District should it hire teachers from the outside. In my view, a three year pay
back is onerous and fails to recognize that the District has received some benefit for its
tuition doliar during years two and three. Moreover, the evidence that teachers have left
for other teaching positions in the past is thin. Additionally, a three year pay-back period
would serve as a disincentive for all teachers to continue their education.

Balancing the above consideration with the District’s legitimate concern about
paying teachers who have no plans to share the benefit of their education with the
District, I recommend that language be added to the Agreement providing for a pay-back
period of one year. However, such pay back would only be required for teachers who (1)
voluntarily leave the employment of the District and (2) fail to provided the District a
written and signed statement that he or she does not intend to work as a full-time teacher
during the following school year.

10) Personal Days / Sick Leave / Workers Compensation
Personal Days
The current Agreement provides two personal days. The Association seeks

language providing for a third such day if for purposes of a religious ho liday. The District
opposes the new language based upon cost and difficulty of implementation grounds.
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Limiting a third personal day benefit to employees who will use the day for
religious purposes opens a “can-of-worms,” and would likely be the sources of future
arguments, grievances, litigation and general hard feelings among teachers and
administrators. Such would be imprudent and I recommend that the parties “don’t go
there.” However, as indicated earlier in the length-of-school-year discussion, as an effort
to address the religious observance issue as well as the length of school year issue, I
recommend that the number of personal days be increase to three.

Sick Leave

The current Agreement provides for sick leave of 10 days per year for all teachers
and increases the leave through years-of-services-based categories up to 13 days for
teachers with 20 or more years of service. The District proposes to reduce the benefit for
more senior teachers to the standard 10 days per year. The Association seeks to retain the
current levels of leave and include additional language in the Family Sick Leave -
paragraph of the section providing that such leave may be taken to care for a parent in-
law or domestic partner in additions to relations already listed therein. '

I see no reason to reduce the level of sick leave offered employees and, consistent
with my recommendations relating to health insurance above, also recommend the
inclusion of parent-in-law and domestic-partner Janguage in this section.

Workers Compensation

The current Agreement provides that for-absences due to on-the-job injuries or
illness, including supplemental contracts, the District shall continue to pay the unit
member’s salary and benefits, less workers compensation and income protection benefits
for up to one year, and that such absences shall not be charged against the employee’s
sick leave days. ’

- The District proposes language to reduce an employee’s sick leave by one day for
every three days of absence during a period of workers compensation absence, and that
after a period of one year of workers compensation the District will no longer be
obligated to hold the member’s position open. The District justifies its proposal by noting
that the current benefit is more generous that that required by law.

The Association takes the position that the District should not turn its back to
members who are hurt performing the District’s work and opposes any change to the
current language.

T am sympathetic to the Association’s view and recommend no change in the
current language.
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Other Matters

Besides editorial changes to the Agreement relating to relevant dates and
language already subject to agreement by the parties, | recommend that al other proposed
changes to the Agreement not the subject of recommendations for change herein remain

as is.

Please note
that the cover letter to this Report and Recommendation summarizes the
responsibilities of the parties to notify the PLRB of their acceptance or
rejections of this Recommendation and should be given careful attention.

Dated: June 29, 2009

Timothy J Brown, Esquire
P.O.Box 332
Narberth, PA 19072
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Muni Threat: Cities Weigh Chapter 9

By IANTHE JEANNE DUGAN And KRIS MAHER

Just days after becoming controller of financially strapped Harrisburg, Pa., in January, Daniel Miller began uttering an
obscure term that baffled most people who had never heard it and chilled those who had: Chapter g.

The seldom-used part of U.S. bankruptcy law gives municipalities protection from creditors while developing a plan to
pay off debts. Created in the wake of the Great Depression, Chapter 9 is widely considered a last resort and filings
under it are more taboo than other parts of bankruptcy code because of the resulting uncertainty for everyone from
municipal employees to bondholders.

The economic slump, however, is forcing debt-laden cities, towns and smaller taxing districts throughout the U.S. to
consider using Chapter 9. As their revenue declines faster than expenses, some public entities are scrambling to keep
making payments on municipal bonds. And that is causing experts to worry about the safety of securities traditionaily
considered low risk.

"People believe that municipal debt is safe based on assumptions that are no longer true," says Kenneth Buckfire,
managing director and chief executive of Miller Buckfire & Co., an investment bank that has worked with corporations
on restructurings and now is advising municipalities. For example, it isn't safe to assume that governments can raise
taxes to cover shortfalls, he says.

Even threatening bankruptcy signals that municipalities are willing to compromise the security of bondholders, says
Richard Raphael, an analyst at Fitch Ratings. That makes it harder for cities and towns to raise money from investors
and will slow the U.S. economic recovery. .

In Harrisburg, which is Pennsylvania's capital and has a population of about 47,000, a March 1 deadline is looming on
a payment of $2 million out of the $68 million due this year for the financing of an incinerator plant. The facility has
about $288 million in overall debt.

"Bankruptey is inevitable," Mr. Miller says. "We are in a terrible bind." A budget passed Saturday by Harrisburg's city
council didn't include any funds to cover the debt payments, according to the city clerk's office.

Harrisburg Mayor Linda Thompson, a Democrat elected in November, opposes a bankruptcey filing and has presented
an emergency plan that includes selling some of the city's assets. She couldn't be reached for comment. A
spokeswoman for the mayor says Ms. Thompson is working on the plan.

Michele Torres, executive director of the Harrisburg Authority, which oversees the incinerator plant, says there are
sufficient reserve funds to make the March 1 payment to bondholders. But that doesn't fix the problem. "No matter
how perfect the facility runs, it just can't generate enough ... to meet the $288 million debt,” she says.

Since Chapter 9 was enacted in 1934, just 600 cases have been filed under the code, partly because they require state
approval. Some municipalities have found escape hatches, such as raising taxes. The largest Chapter ¢ case was filed in
1994, when Orange County, Calif., lost $1.6 billion on wrong-way bets on interest rates. :

But many experts fear that a surge in municipal bankruptey filings is unavoidable. "The day of reckoning is coming,"
says Michael Pagano, dean of the University of Ilinois at Chicago's College of Urban Planning and Public Affairs.
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To keep cities and towns from toppling into Chapter 9, more states are likely to make use of state laws to assume
oversight of financially distressed muhnicipalities, he predicts. Pittsburgh, for one, has been operating under such a law
since 2004.

Vallejo, Calif., a city of about 116,000 people near San Francisco, has been trying to rejigger worker contracts in
bankruptey court since it filed for Chapter 9 in 2008, after buckling under declining real-estate values. Some union
contracts expire later this year, and Vallejo is attempting to scrap them and start over.

In San Diego, political leaders have faced outside pressure to file for Chapter 9 bankruptcy protection as a way to get
around benefits packages for public workers. San Diego Mayor Jerry Sanders has publicly dismissed the idea.

Last month, Lag Vegas Monorail Co., a nonprofit with over $600 million in municipal bonds, filed for Chapter 11. The
company runs a 3.9-mile monorail system along the Las Vegas Strip that has been hammered by the downturn.
Ridership shrank 21% last year from 2008. According to Fitch, while the monorail is covering its operating costs,
default "is virtnally certain" on a payment due in July.

Ambac Assurance Corp., the bond-insurance unit of Ambac Finanecial Group Inc., is seeking to have the case converted
to a Chapter g proceeding. The insurer contends that the company is akin to a municipality. A judge is set to decide on
the petition later this month.

Sandy Hoskins, interim chief executive of Sierra Kings Health District in Reedley, Calif., worked for nearly 30 years as
an auditor and financial consultant. He says he never heard of Chapter 9 until October, when Mr. Hoskins filed a
bankruptcy petition for the hospital system. "There was no other way around it,"” he says. With low cash balances,
"there were vendors not even willing to do business with us. It was a critical situation.”

Mr. Miller, Harrisburg's controller, also sees no way out of the financial squeeze. The city’s per-capita debt of $9,500 is
the highest in Pennsylvania and triple the debt load of Philadelphia, he says. And selling parking facilities or other
properties in a fire sale would cost Harrisburg future revenue. A spokesman for Pennsylvania Gov. Edward Rendell
says Harrisburg hasn't sought help from state officials. ‘

"We can't raise taxes; they're already very high,” Mr. Miller says. "If we did, people would just leave. It's cheaper to
move out to the suburbs.”

Write to Ianthe Jeanne Dugan at ianthe.dugan @wsj.com and Kris Maher at kris.maher@wsj.com
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Munlclpalltles In Ch. 9: Rejectmg Labor Agreements

Law360, New York (April 08, 2009) -- The devastating consequences of an enduring global
recession for businesses and individuals alike have been writ large in headlines worldwide,

as governments around the globe scramble to implement assistance programs designed to

jumpstart stalled economies,

Less visible amid the carnage wrought among the financial institutions, automakers, aitlines,
retailers, newspapers, homebuilders, homeowners and suddenly laid off workers is the

plight of the nation’s cities, towns and other municipalities.

A shrinking tax base caused by piummeting real estate values and a high incidence of
mortgage foreclosures, questionable investments in derivatives and escalating costs,
including the higher cost of borrowing due to the meltdown of the bond mortgage industry
and the demise of the market for auction rate securities have combined to create a

maelstrom of woes for U.S. municipalities.

One option available to municipalities teetering on the brink of financial ruin is Chapter 9 of
the Bankruptcy Code, a relatively obscure legal framework that allows an eligible
municipality to “adjust” its debts by means of a plan of adjustment that is in many respects

similar to the plan of reorganization that a debtor devises in a Chapter 11 case.

However, due to constitutional concerns rooted in the Tenth Amendment’s preservation of
each state’s individual sovereignty over its Internal affairs, the resemblance between

Chapter 9 and Chapter 11 is limited.

One significant difference pertaining to a municipal debtor's ability to modify or terminate
labor contracts with unionized employees was the subject of an important ruling recently

handed down by a California bankruptcy court.

In In re City of Vallejo, No. 08-26813-A-9 (Bankr. E.D. Cal. Mar. 13, 2009), the court ruled
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that section 1113 of the Bankruptcy Code, which delineates the circumstances under which
a Chépter 11 debtor can reject a collective bargaining agreement, does not apply in Chapter

9, such that it would appear to be easier for a municipal debtor to reject a labor agreement.

Municipal Bankruptcy Law

Ushered in during the Great Depression to fill a vacuum that previously existed in both
federal and state law, federal municipal bankruptcy law suffered from a constitutional flaw
that endures in certain respects to this day — the Tenth Amendment reserves to the states

sovereignty over their internal affairs. :

This reservation of rights caused the U.S. Supreme Court to strike down the first federal
' muhicipal bankruptcy law as unconstitutional In 1936, and it accounts for the limited scope
of Chapter 9 as well as the severely restricted role that the bankruptcy court plays in ;

presiding over a Chapter 9 case and in overseeing the affairs of a municipal debtor.

The present-day legislative scheme for municipal debt reorganizations was implemented in

the aftermath of New York City’s financial crisis and state government bailout in 1975, but
Chapter 9 has proved to be of limited utility thus far. Few cities or counties have filed for

chapter 9 protection.

The vast majority of Chapter 9 ﬁ!ings involve municipal instrumentalities, such as irrigation

districts, public utility districts, waste-removal districts and health care or hospital districts.

~ In fact, according to the Administrative Office of the U.S. Courts, fewer than 600 municipal
. bankruptey petitions have been filed in the more than 60 years since Congress established a
federal mechanism for the resolution of municipal debts (less. than 200 under Chapter 9,

which was enacted in 1978).

Constitutional Compromises

Section 903 of the Bankruptcy Code expressiy reserves to the states the power to control
municipalities that file for Chapter 9 protection, with the caveat — and the significant
limitation — that any state law (or equivalent judgment) prescribing a method of

composition among a municipality‘s creditors is not binding on dissenters,

Section 904 furthér provides that unless the debtor consents or the plan so provides, the

court may not “interfere” with any of the debtor's “political or governmental powers,” any of
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| the débtor’s property or revenues, or the use or enjoyment of its income-producing

property.

Thus, unlike a Chapter 11 debtor, a municipal debtor is not restricted in its ability to use,
sell or lease its property and the court may not become involved in the debtor’s day-to-day

operations.

Rejection of Labor Contracts in Bankruptcy

Section 365 of the Bankruptcy Code allows a bankruptcy trustee or Chapter 11 debtor-in-
possession to assume or reject most kinds of contracts that, as of the bankruptcy filing
date, are “executory” in the sense that both parties to the contract have a continuing

obligation to perform.

For most kinds of contracts, the bankruptcy court will authorize assumption or rejection

provided it is demonstrated that either course of action represents an exercise of sound

I
§ business judgment,

- Until 1984, courts struggled to determine whether the same standard or a more stringent

one should govern the decision to reject a collective bargaining agreement.

The U.S. Supreme Court answered thét question in 1984, ruling in NLRB v. Bildisco &
Bildisco, 465 U.S. 513 (1984), that a labor agreement can be rejected under section 365 if it
burdens the estate, the equities favor rejection and the debtor made reasonable efforts to
negotiate a voluntary modification without any likelihood of producing a prompt satisfactory

solgtion.

The court aiso held (by a five to four majority) that a bargaining agreement in bankruptcy is

“no longer immediately enforceable, and may never be enforceable again.”

Congress changed that later the same year, when it enacted section 1113 of the Bankruptcy
Code in response to a groundswell of protest from labor interests. Section 1113 provides

that the court “shall” approve an application to reject a bargaining agreement only if:

- the debtor makes a proposal to the authorized representative of the employees covered by

the agreement;

- the authorized represéntative has refused to accept the debtor's proposal without good

cause; and
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- the balance of the equities clearly favors rejection of the agreement.

The provision ensures that a Chapter 11 debtor-employer cannot unilaterally rid itself of its

labor obligations, and instead, mandates good faith negotiations with the union before

rejection may be approved.

Section 1113 Inapplicable in Chapter 9

Section 1113, however, does not apply in Chapter 9 cases — it was conspicuously omitted

from the list of Bankruptcy Code provisions incorporated into Chapter 9 under section 901,

Although the reason for the omission is unclear, commentators have suggested that
Congress excluded the provision due to constitutional concerns, opting to leave to the
states, when authorizing municipalities to resort to Chapter 9, the decision as to whether
and under what circumstances a collective bargaining agreement with a municipal debtor

can be modified.

In 1991, Congress considered adding a provision to Chapter 9 (section 943(b)(7)) that
would have required a municipal debtor to exhaust state labor law procedures before

rejecting a collective bargaining agreement,

However, the proposed bill, denominated the Municipal Empioyee Protection Amendments of

1991, H.R. 3949, 102 Cong. (1991), died in committee and was never enacted into law.

Thus, it was unclear what standard would apply (i.e., the standard in section 1113 or the
less restrictive requirements in section 365) if a municipal debtor were to attempt to reject

a collective bargaining agreement.

Orange County

The California bankruptcy court presiding over the Chapter 9 case of Orange County, Calif.,
pur'ported to answer that question in 1995. With a population exceeding 2.8 million, Orange
County filed the largest Chapter 9 case in U.S. history in 1994 after-over $1.6 hillion in

losses in its investment pools precipitated an acute financial crisis.

Facing a projected budget shortfall of approximately $172 million, a management council
appointed to devise cost-cutting measures recommended that many'of the rights of county
employees under various memoranda of understandings specifying wages, hours and terms

and conditions of emplioyment be eliminated.
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Ten county employee organizations sued the county in state court to enforce the labor
contracts. That litigation was later removed to the bankruptcy court, which conducted a

hearing on the coalition’s emergency request for an injunction preventing permanent

employee layoffs.

The bankruptcy court granted the injunction in In re County of Orange, 179 B.R. 177
(Bankr. C.D. cal. 1995). Orange County argued that the Supreme Court’s ruling in Bildisco
gives a municipal debtor the flexibility to make unilateral changes to its collective bargaining

agreements because section 1113 does not apply in Chapter 9 cases.

The coalition countered that state rather than federal law should apply consistent with the
dictates of sections 903 and 904 of the Bankruptcy Code, and that California statutory and
case law provide a mechanism by which municipalities and its employees are to negotiate

and resolve their differences.

"~ In accordance with the California Supreme Court’s 1979 ruling in Sonoma County
Organization of Public Employees v. County of Sonoma, 591 P.2d 1 (1979), a municipality
must satisfy a four-part test before impairing employees’ rights under a bargaining

agreement on the basis of an emergency:
1) a declared emergency must be based on an adequate factual foundation ;

2} the agency'’s action must be designed to protect a basic social interest and not benefit a

particular individual;
3) the law must be appropriate for the emergency and obligation; and

4) the agency decision must be temporary, limited to the immediate exigency that caused

the action.

The bankruptcy court in County of Orange concluded that “Bildisco applies in Chapter 9
since Congress has had numerous opportunities to limit its effect by incorporating § 1113

into Chapter 9.”

Even so, the court emphasized, this does not mean that a municipality in bankruptey can

unifateraily breach a collective bargaining agreement with its unions without limitations.

According to the court, “any unilateral action by a municipality to impair a contract with its

employees must satisfy ... [the Sonoma] factors if not as a legal matter, certainly from an
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eguitable standpoint.”

The court explained that Bildisco does not excuse a municipality from complying with
applicable stéte jaw. Although unilateral action may be justified in an emergency, Orange
County, having declared an emergency, was obligated to satisfy the Sonoma factors before

taking steps to modify, breach or terminate its collective bargaining agreements.

City of Vallejo

Bankruptcy Judge Michael S. McManus recently rejected this approach in City of Vallejo.
Vallejo, a city located in Solano County, Calif., with 117,000 residents, filed for Chapter S
protection on May 23, 2008 after the deficit in its general operating fund ballooned to $17

miliion due to significantly decreased tax revenues,

Vallejo moved to reject collective bargaining agreements with its unionized police officers,
firefighters, electrical workers and administrative and managerial personnel. The city and

two of the affected unions ultimately reached a settiement.

As to the remaining contracts, Vallejo argued that the standard for rejection articulated by
the Supreme Court in Bildisco gaverns its reguest for relief because section 1113 does not

apply in Chapter 9 cases.

After closely examining the constitutional underpinnings and legislative history of Chapter 9,
Judge McManus ruled that "section 1113 is not applicable in Chapter 9 cases, and a Chapter
9 debtor is not required to corﬁply with it in order to reject an executory collective

bargaining agreement.”

According to the judge, Congress enacted section 903 to harmonize two competing interests

- — “reservation of powers to the states and the supremacy of federal bankruptcy law.”

Together with the Bankruptcy Code's provisions governing eligibility to be a debtor, he
explained, section 903 permits states “to act as gatekeeper's to their municipalities’ access

to relief under the Bankruptcy Code.”

When a state authorizes its municipalities to file for Chapter 11 relief, Judge McManus
emphasized, “it declares that the benefits of Chapter 9 are more important than state

control over its municipalities.

This means that any state authorizing access to Chapter 9 “must accept chapter ¢ in its
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totality” rather than cherry picking some provisions and discarding others.

As such, the judge concluded, if a municipality is authorized by state to file a Chapter 9
petition, the municipality “is entitled to fully utilize 11 U.S.C. § 365 to accept or reject its

executory contracts.”

Judge McManus found that the California statute authorizing Chapter 9 relief for California
municipalities provides the “broadest possible state authorization for rhunicipai bankruptcy

proceedings.”

Moreover, he concluded that no California law imposes prefiling limitations or post-filing

- restrictions requiring compliance with public sector laws. Judge McManus ruled that a
municipal debtor’s decision to reject a bargaining agreement is not governed by California

labor law, but by section 365 of the Bankruptcy Code.

Furthermore, any California law that purported to superimpose California labor laws onto
section 365 would be unconstitutional by operation of the Bankruptcy Clause (Art I, § 8, cl.
4), the Supremacy Clause (Art VI, cl. 2 ) and the Contracts Clause (Art. VI) of the U.S.

Constitution.

Judge McManus flatly rejected the assertion that Sonoma County or any state labor law
provides the standard coptrolling rejection, explaining that any such laws are preempted by
section 365.

Outlook

Despite his conclusion that neither section 1113 nor California iabor law applies to Vallejo's
motion to reject its bargaining agreements, Judge McManus deferred his ruling on the merits

of the motion “to give the parties every reasonable opportunity” to reach a settlement,

Given the less stringent standard for rejection under section 365 and Bildisco, Vallejo's
unions now have a powerful incentive to come to terms. However, the ruling is not a

positive development in all respects for municipal debtors.

In pre-section 1113 cases, courts recognized that rejection of a collective bargaining
agreement under section 365 created an unsecured prepetition claim for damages by

operation of section 502(g).

Courts applying section 1113 disagree as to whether rejection of a labor agreement gives
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rise to any claim for damages, principally because section 502(g) refers to contract rejection

under section 365, but not under section 1113,

Thus, while it may be easier for a municipality to reject a collective bargaining agreement

under section 365, the consequences of rejection may be less palatable.

When Vallejo filed its Chapter 9 petition last year, the San Franclsco suburb became the
largest city in California to file for bankruptcy and the first local government in the state to
seek protection from creditors hecause it ran out of money amid the worst housing stump in

the U.S. in more than a quarter century.

Orange County is the other prominent municipality to have taken the plunge. Having filed
the largest Chapter 9 case in U.S. history and confirmed a plan in 1995, Orange County

stands alone as the only large municipal debtor to have navigated Chapter 9 so far.

That may change soon. Jefferson County, Ala., a county with 660,000 residents and home ;
to the state’s largest city (Birmingham), may supplant Orange County as the largest

municipal debtor in history.

Jefferson County entered into a series of bond swap transactions worth $5.4 billion after

incurring a mountain of debt to finance a new sewer system. The county is now staggering

under $3.2 billion in debt that it cannot pay, a circumstance that may soon propel the

county into Chapter 9.
--By Erica M. Ryland and Mark G. Douglas, Jones Day
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